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(Latta, Marion, and Camden, South )
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To: Chief, Allocations Branch
Policy and Rules Division
Mass Media Bureau

JUN 30 1993,
FEDERAl. CC*UlJNlCATKJiCCllllSSlON

CfFlCE OFTHE SECRETARY

MOTION TO STRIKEANP CONTINGENT REPLY
TO SUPPLEMENT TO RESPONSIVE COHNENTS

Winfas of Belhaven, Inc. ("Petitioner"), by and through

counsel, and pursuant to 1.415(d) of the Commission's Rules,

hereby submits its Motion to Strike and Contingent Reply to

the "Suppliment [sic] To Responsive Comments" filed by

Joseph Adams Ranke ("Ranke") on June 24, 1993. In support

whereof, the following is shown:

Ranke'S Supplement Should Be stricken

1. Ranke's most recent filing is further proof of

Ranke's callous disregard for Commission procedures. Ranke

now belatedly attempts to correct the procedural

deficiencies contained in his earlier filings in the above-

captioned proceeding. The pleading cycle in this proceeding

has been completed and Ranke was given ample opportunity to

put forth the necessary proof to support his Blythewood,

South Carolina Counterproposal. Ranke's pleading is nothing
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more than an attempt to file yet another untimely set of

comments in this proceeding.

2. The Commission's rules are very clear as to what

pleadings are permitted in rulemaking proceedings. Once a

Notice of Proposed Rulemaking was issued, Ranke was

permitted one opportunity to file a Counterproposal, which

opportunity Ranke took on May 13, 1993. The Counterproposal

should have been procedurally and SUbstantively complete on

the deadline, but it was not. See Petitioner's

"Consolidated Motion To Dismiss Counterproposal and Motion

To Strike and Contingent Reply To "Responsive Comments"

("Consolidated Motions") at pp. 4-5. Petitioner, on May 28,

1993, replied to Ranke's Counterproposal. Ranke then filed

a late pleading entitled "Responsive Comments," which he now

seeks to supplement with additional information. As

Petitioner has previously shown, Ranke's "Responsive

Comments" lacked the required verification under §1.52 of

the rules, were filed out of time and should be dismissed

pursuant to §1.415(d) of the rules. See Consolidated Motion

at pp. 4-5 citing Flora and Kings, Mississippi and

Newellton, Louisiana, 7 FCC Rcd 5477, n. 6 (1992).

Therefore, Ranke's thirteenth-hour attempt to buttress his

previous late filing must also be dismissed.

3. As noted above, in his "Suppliment," Ranke attempts

to correct the obvious procedural defect that existed in all

of his previous filings, including his counterproposal. As
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Petitioner has pointed out, all of Ranke's filings to date

have failed to contain the verification required by §1.52 of

the rules:

"[T]he original of all petitions, motions,
pleadings, briefs, and other documents filed by
any party represented by counsel shall be signed
by at least one attorney of record ••. A party who
is not represented by an attorney shall sign and
verify the document and state his address."

47 C.F.R. §1.52 (emphasis added).

4. In this case, Ranke has submitted all of his own

filings and is not represented by counsel. None of the

pleadings he has filed, including his Blythewood

Counterproposal, have contained the verification required by

§1.52. In an abortive attempt to correct this defect, Ranke

includes, for the first time, a statement that: " ..• all

other materials and pleadings he has submitted .•. are true

and correct to the best of his knowledge and belief."

Suppliment at p. 2. However, Ranke's statement does not

comply with the requirements of §1.16 of the rules, which

provides:

"Any document to be filed with the ••• Commission
and which is required •.• to be supported,
evidenced, established or proven by a written
sworn declaration, verification••• or
affidavit may be supported••• by the unsworn
declaration of such person••.• Such declaration
shall be subscribed by the declarant as true under
penalty of periury.•..

47 C.F.R. §1.16 (emphasis added).
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Since Ranke's statement was not made under penalty of

perjury, as required by §1.16 of the rules, it cannot be

accepted as a verification.

5. Further, even if Ranke were to now submit a

verification in proper form, it could not be accepted since

the Commission requires filings to be in correct form on the

deadline date for filing. See Fort Bragg. California, 6 FCC

Rcd 5817 (1991), and Report and Order (Broken Arrow and

Bixby. Oklahoma and Coffeeville. Kansas, 3 FCC Rcd 6507

(1988), recon. denied, 4 FCC Rcd 6981 (1989). Therefore,

all of Ranke's pleadings to date, including his Blythewood

Counterproposal, are procedurally defective and must be

dismissed.

Ranke's supplemental Information Is Not Reliable

6. Should the Commission consider Ranke's supplemental

showing despite its infirmities, then it should recognize

that neither the informational documents describing the town

of Blythewood nor the unsworn statement provided by its

mayor, Roland Ballow, were submitted under penalty of

perjury, as required by §1.16 of the rules. See paragraphs

3-5, supra. In the absence of such a statement, it is

impossible to test the accuracy of this information and it

is, therefore, inherently unreliable and should not be

credited.

7. Furthermore, no authority is cited for many of the

statements contained in the documents. For example,
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throughout the documents, reference is made to the

population of Blythewood, South Carolina as "about 6,000

people .•. " See, "Letter from Roland Barrow, Mayor."

However, the 1990 Census data for the town of Blythewood

shows a population of only 164 persons. 1 The "about 6, 000"

figure apparently refers to the entire Blythewood Census

Division which includes 6,782 persons. Id. However, in its

calculations, the Census Bureau separately lists "Blythewood

town" and "Blythewood division." Id. Furthermore, the

Census data map shows that the town boundaries of Blythewood

comprise only a tiny area of .84 square miles within the

Blythewood Census Division. Id.

8. The Commission has previously stated that the term

"'community' means a specific locality, with defined

boundaries •.• " Naples. North Naples and Immokalee. Florida,

41 RR 2d 1549, 1553 (Broadcast Bureau 1977). Here, the

boundaries of the town of Blythewood, as recognized by the

Bureau of Census, encompass a much smaller area with a

minimal population of only 164 people. Therefore, the

grossly inflated population figures mentioned by Mayor

Ballow must be disregarded.

9. Likewise, some of Ranke's supplemental documents

state that Blythewood was "Incorporated in 1879." However,

what the documents fail to mention is that the town's

1 See Technical Exhibits 1 & 2, copies of which are
attached as Exhibit A.
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incorporation charter, originally approved in 1879, expired

and that the town was re-incorporated in 1974. ~ at n. 2.

These two examples show that the information contained in

Ranke's supplemental showing is not supported by

authoritative citation, is inaccurate, and is most likely

the product of exaggeration by proud town officials. For

these reasons, the Commission should not consider the

information contained in Ranke's "Suppliment".

WHEREFORE, Petitioner respectfully requests that the

"Suppliment To Responsive Comments" filed by Joseph Adams

Ranke be STRICKEN. Alternatively, if Ranke's "Suppliment"

is considered, Petitioner's contingent Reply should be

ACCEPTED.

Respectfully SUbmitted,

~EIiBAVIUil' INC.

-~B .
Gary S. Smithwick
Shaun A. Maher
Its Attorneys

SMITHWICK , BELENDIUK, P.C.
1990 M Street, N.W.
suite 510
Washington, DC 20036
(202) 785-2800

June 29, 1993
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EXHIBIT A
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MAP IS A PORTION oF THE U. S. CENSUS MAP
OF THE STATE OF SOUTH CAROLINA. INSET B.

EXHIBIT #1
REPLY COMMENTS

MM DOCKET *9S-47
WINFAS OF BELHAVEN. INC

ALLOT CHANNEL 232C3
LATTA. SOUTH CAROLINA

May 1993

BBOMO TECHNICALC?:~cO ~'l~j ~Tf!.AT~{-~.rlS
St Simons Island. Georgia Washington, D. C.





CERTIFICATE OF SERVICE

I, Patricia A. Neil, a secretary in the law firm of
Smithwick, & Belendiuk, P.C., certify that on this 30th day of
June, 1993, copies of the foregoing were mailed, postage prepaid,
to the following:

Leslie K. Shapiro*
Allocations Branch
Mass Media Bureau
Federal Communications commission
2025 M Street, N.W.
Room 8313
Washington, DC 20554

Mr. Gary Davidson
WPUB-FM
Kershaw Broadcasting Corporation
Box 753
Camden, South Carolina 29020

Mr. Joseph Adams Ranke
966 Athol Avenue
Aiken, South Carolina 29803

atrichiA. Neil

*hand delivery


